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IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY
. ( o
WORD CANNABIS ) CASE NO. CV-20-934925
Appellant ) o '
) JUDGE SHANNON M. GALLAGHER
vs. ) ' :
) |
| ). JUDGMENT ENTRY AND OPINION
OHIO DEPARTMENT OF COMMERCE ) ‘ ' e
)

Appellee ‘

Shannon M. Gallagher, J.:
This matter is before the éourt on appellant Word Cannabis, LLC’s appeal from the Final
Order of the Ohio Department of Commerce denying appellant’s application for a provisional

license to process medical marijuana. This appeal is governed by R.C. Chapter 119. Base_d upon

a review of the record, the court affirms the Department’s Final Order denying Word Cannabis,

LLC’s application, and finds that the decision was based upon reliable, prbbative, and substantial -
evidence, and was made in accordance with law.
I.  Procedural Background
On or ébout December 12, 2017, Word Cannabis submitted an application for a License
to prdcess medical marijuana td the Ohio Department of Commerce. Within thirty days the
Department notified Word Cannabis of its intent to deny lthe' . application. Wbrd Cannabis
requested a hearing, which was h'eld‘on July 10, 2019. At the hearing, Steve Gesis testified in his

capacity as the Chief O'péfating Officer and 42 } percent owner of Word Cannabis, LLC. Sheri'_

.Zapadka testified 'in her capacity as one of the 3 scorers- who scored each applicant’s Quality

Assurance Plan.



On October 7, 2019, the Hearing Officer issued his Report and Recommendation denying
Wofd Cannabis’ application. Word Cdnnabis timely sﬁbmitted i_ts objections to t.heReport and
Reeo@eﬁdation. On July 2, 2020, the Department issued a Final Orcier denying the
application. Word CannaBis subsequently ﬁled its Notice of Appeal in tliis. court. The
Deﬁartment has filed the certified record and all issues have been fully briefed.

II. ° Factual Background

On June 8, 2016 Ohio Governor John Kasich sjgned H.B. Nlo, 523 creating the Medical
Marijuana Control Prqgram and legalizing medical marijuana in the State of Ohio. The ‘law
allon certain licensed facilities to cultivate medial marijuana, i)roceés it.int‘o medical products
and then (iispense it .to the qualified patients. R.C. 3796.18-.21. | The Depaftment of Commerce

issues licenses for medical .marijuana cultiyatdr facilities, processor facilities, and teeting
laboratories.

R.C. 3796 vests the bepamnent with Broad authefity to e_stablish rules and standards for
the licensure of medical marijuana facilities; Pursuant te its authority, .the Depment developed
an application process for issuing lic'en‘ses' for medical marijuana processing facilities.‘ The
aﬁplication proceés was competitive, as the Department limited the number of Licenses to 40.

R The application for a provisional License to procees ’medical -maﬁjuena eontaiined two
sections. .Only seetion 2is at. issue in this appeal. Section 2 included five separate plans. Each
plan was seored seperately by a three-person écoring team. The Department developed
standardized scoresheete which helped scoring teams track Wﬁich criteria each applicant .had
adequately demonstrated within each plan Some of the criteria w&e required by rule, identified

in Ohio Adm. Code 3796:3-1-02(B)(1)-(5) and Ohio Adm. Code 3796:3-1-03(B)(2)-(6), while



other criteria were not required by rule, but could add to. the applicant’s score. Applicants who
failed to include rulé-required criteria could not achjéve any points for that plan.

If an applié:ant did not achieve 60% of all available points in aﬁy ‘oﬁe of the five plans, the.
applicant was disqualified from receiving a liéense. All applicants receivAed. notice of this
requirement within the Department’s Request for Applicétions Instructiohs.

Word Cannabis was disqualified as an applicant Because it received only l17 points for-its -
Quality Assuraﬁce plan, which was just one point short of achieving fhe minimum fequirement
to qualify fér a License.

III. Analysis
| Appeals taken ﬁ(;m an administrative agency’s decision are governed by R.C. 119.12. A
court may affirm an agency’s order if it ﬁnds_"upon' consideration of the entire record thét the
~order is supported by reliable, j)robative, and substantial evidence, and is in accordance with law.
A court must give due deference to the administrative fesolution of evidentiary conflicts -because
the fact finder had the opportunity to observe the witnesses and weigh'their credibilit.y. Unvi. Of
Cincinnati v. Conrad, 63 Ohio St. 2d 108, 111/(1980).

Word Cannabis argues three assigrlmenfs of error: (1) Tfle Department’s decision to deny
its application failéd to apply the proper standard of review; (25 The Department failed to
consider relevant evidence regarding the Quality Assurance Within Word Cannal;is’ applicatioﬁ
but outside the Quality Assurance Plan; and (3) The Department failed to credit Word Qannabis
tior information that was included in the Quality Assurance Plan.

A. Assignment of Error 1 |
Word CannaBis argues that the Department’s Final Order is flawed because it relies upon

" the Hearing Officer’s Report and Recommendation, which appliéd the wrong standard of review.

3



Specifically, the ﬁearing Officer .stated in his Report and Rgcomrhendation: .“[t]hese
administrative hearings are not de novo in nature, and some deference is clearly given the team
assigﬁed to scoré the appliéétions.” Doc. 1.4, p- 22. |

The Department agreed with Word Cannabis.and stated in its Final Order that it
disapproved of the Hearing Officer’s stafement because he was supposed to apply a de novo
standard of review during the hearing. The Department conducted its own indeper}dent de novo'
review of thé record and did not defer. to the .opinions of the scoring team witness, Ms. Zapadka. :
Rather, it reached its own concluéion that the “Apﬁliéant failed to show that the Applicant;s
score for the Quality Assurance Plan should be increased to Aequal or exceed the minimum
required score of Eighteen (18).” Doc. 16, p- 2.

Therefore, the Department applied the proper standard when it revi‘ewed the Report and
Recommendation, and the Department’s Final-Order was not contrary to law. Appellant’s first
assignment of error is overruled.

B. Assignment of Errqr 2

Word Cannabis argues that the Finai Order is contrary to law because it failed to consider
relevant evidence regarding‘quality assurance within the application but outside the Qﬁality
Assurance Plan.

Mr. Gesis testified that he was unawére that the Quality Assurancé Plan would be scored
on its own without the scorer’s referencing the entirety of the application. During the hearing,
~ Word Cannabis attempted to introduce content from its Operations Plan to support the grgument
that it should have received more points in the Quality Assurance Plan. Doc. 13, hearing

transcript, p. 55-60.



However, the Department put applicarlts on notice yvithin the applicatiorr instructions,
within the cover sheet for eachvplan, as well as within the administrative code rules that for .
purposesv of scoring, the Department required each plarl to stand r)n its own, withouf reference to
any other plan. T}re scoring team that revrewed the Quality Assurance Plan did not have access
to any other part of the arpplications. Doc. 13, hearing transcript, p. 155. Trre Department écored '
all applications using this so-called “silo” review process, so that Word Cannabis was on eqpal
footing with"all other applicants. Therefore, the Department’s refusal to consider evidence
witl.rin.the application but outside the Quality Assrlrance Plan for purposes of scoring the Quality
Assurance Plan was not dontrary to law. Appellant’s secjond assignment of error is overruled.
| A. .Assignm'ent of Error 3

Finally, Word Cannabis argues that thé Department’s Final Order was not supported by
reliable, probative, and substantial evidence because Word Cannabis presented evidence_at the
hearirrg that the Quality Assurance Pian contained infonrlatidn that gntitled Word Cannabis to at
least one additional point.

During the hearing, Steve Gesis testified aé lto"each sub'section of the Quality Y'Ass‘urance
Plan of the application, explaining as to why, from his perspective, the scorers should have
awarded additional poirrts. In response, Sheri Z’dpadka testified and provided a detailed
er(planation as to why the scores awarded 'to Word Cannabis.were éppropriate.

To the extent that Mr. Gesis’s testimony cdhﬂir:ts with Ms. Zapadka, thrs court must
defer to the Department’s resolution of evidentiary conflicts. Sée Univ. of Cincinnati v. C‘ohrad,
63 Oth St.2d 108, 111, 407 N.E.2d 1265 (1980) Accordmgly, this court is unable to re-score

Word Cannabls ] apphcatlon and can only detérmine whether the Final Order was supported by

reliable, probative, and substantial evidence.




In its review of the application, the scoring rubrics, and fhe full hearing transcript, the
court finds that the Final Order was indeed supported by reliéblé, probative, and substantial
' e\‘/idence. In particular, the court 'ﬁnds Ms. Zapédka’s téstimony to be reliable, probative, and

substantial. She téstiﬁed in detail as to her credentials and qualiﬁca:tions as a member of the |
Quality ‘Assurance scoring team. Ms. Zapadk; was uniquely qualified to review and score the
Quality Assurance Plans due to her extensive pharmacy background and as a Compliance
Specialist with the Board of Pharmacy. She also ga?e insight into tﬁe baquround' and
experience of the other two members of hér scoring team, demonstrating that the three-member

- team was well-rounded and uniqﬁely qualified to score the Quality Assurance Pl@s.

Based upon Ms. Zapadka’s testimony as to the qualifications of the. scorjng team, the |
céurt finds that the scoring sheets are reliable evidence that appellant received the correct score
for its Quality Assurance Plan. lAlthough Mr. Gesis disagreed with the scores for éaph
subsection, Mr. Gesis’s testimony does not rgbut the testimdny of Ms. Zapadk‘a to the extent that
this court could conclude that the Final Order is ndt supported by reliable, probative, and
substantial evidence. Tﬁefefore, appellant’s third assignment of error is overruled.

IV. Conclusion

This court Qvérrules all three assignments of error and affirms the Final Qrder of the Ohip

Department of Commerce denying appellant Word Cannabis, LLC’s application for a provisional

license to process medical marijuana. Costs assessed to appellant Word Cannabis.

IT IS SO ORDERED: .

Judge Shannon M. Gallagher Da{e B -
. 6 , ,




