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IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY
STATE OF OHIO, ex rel. ) CASE NO. CV-17-881301
DAVE YOST . )
ATTORNEY GENERAL OF OHIO, ) '
) JUDGE SHANNON GALLAGHER
, ) o
Plaintiff, )
: )
V. . o , ) FINDINGS OF FACT AND
: ) CONCLUSIONS OF LAW
) WITH JUDGMENT ENTRY
, )
ARCO RECYCLING, INC., et al. )
)
. )
Defendants. )

Shannon M. Gallagher, J.:

This matter car;le before the court for a bench trial on May 3, 2021 to determine liability
" as to defendant George Michael Riley, ak.a. Anthony Michaél Caétello (“Riiey”), and to
deterrhine a civil( penalty against defendantS R.C.I Services, Inc..(“RCI”)‘ and_ Riley. Plaintiff, thgi
~ State of Ohio, and. defendants RCI and Riley appeared through counsel. Plaintiff previousl}{
resolved its claims against defendants Christina Beynon, ARCO Recycling, Inc., and 1703 Noble
Road Properties, LLC through a Supplen;ental Conéent Ofder, filed on June 19, 2020. )

On J anu@ 8, 2020, this court entered judgment by 'dlefault against Defendant R.C.I .
Services, Inc. (“RCI”) as to liabilit’y. The court now enters judgment againgt defendant Riley as
to liabili.ty. The court fur}her finds that Riley and RCI arejointly and severally liable for the cost

of the Site clean-up in the amount of $9,143,860.47. The court further imposes a civil penalty of

$7,710,000 on Riley for Count One, and a civil penalty of $13,680,000 on Riley and RCI for

Couht Two, to be paid jointly and severally.




I PROCEDURAL HISTORY

In June 2017, the State ﬁaled its Origi'nal‘Complaint against Defendeints ARCQ Recycling,
Inc. (“ARCO”),. 1705 Nohle Road Properties, LLC (“1705 Nobie Road Properties™), Christina
Beynon, and George Michael Riley, ak.a. Anthony Michael'Castello, for violations of Ohie’s
constfuction 'and demolition debris laws, as enacted in R.C. Chaptet' 3714 and the rules

: promulgated thereunder.

Defendants ARCO, 1705 Noble Road Properties, Beynon, and Riley ,aned and/or
operated a construction and demolition debris faciIity at 1705 Noble Road, East Cleveland, Ohio,
Cuyahoga County Parcel No. 673-01-011 (“Site”). |

In June 2017 defendants ARCO, 1705 Noble Road Propefties, and Beynon entered.into a
~prehminary consent order. The preliminary consent orden required ARCO, Beynon, and 1705

‘_Noble Road Pronerties to, among other things: comply with RC Chantef 3714 and the rules
thereunder, re11nqu1sh the1r rlghts in all construction and dem011t1on debris located at the Site,
allow the Ohio EPA and the Cuyahoga County Board of Health full access to the Site for the
purposes of debrie removal, and_ rean the State for all funds expended for clean-up of the Site.
Defendant Riley was not a party to the preliminary consent o;der.

In March 2019, the State ﬁled its First Amended Complaint to add Defendant RCI and to
include allegations for violationswof Ohio’s' constructien‘and demolition debris laws committed
by Defendants RCI and Riley. |

On May 6, 2019, R11ey accepted serv1ce upon RCI’s behalf RCI fa11ed to respond to the "

 State’s Amended Complamt The State filed a Motion for Default Judgment against RCI in June

2019. On January 8, 2020 th1s court granted the State’s Motion for Default on RCI’s 11ab111ty

A

and reserved its ruling on RCI’s civil-penalty for trial.




Defendants Riley and RCI also failed to respond to the State’s First Set of Disbovery
Requests. The State filed notice with this éOllI"t that the State’s Requests for Admissions are

deemed admitfed by operation of Civ.R. 36(A)(1) due to defendants’ failure to respond within 28

“days of service.

On January 7, 2020, this court granted the S.tate"s ‘motion in limine and excluded
defendants Riley and RCI from presenting any witnesses at trial, otﬁer than Riley, and from
presenting'g:vidence on their inability to pay a civil penalty because éf their failure to provide the
required witness disclosures and documentation dﬁring discovery. |

On May 3, 2021, this case proceeded to a bench trial. The State called the followipg fact

witnesses: Christina. - Beynon, formerly of ARCO Recycling, Inc.; Stephen Bopple, -

- Environmental Specialist II with the Ohio EPA; B_ar,ry'G'risez, Supervisbr with the Cuyahoga

- County Board of Health; and Scott Hinkle, former employee of ARCO. The State also called as

an efcpert witness Aaron Shéar, Environment‘al Supervisor with the Division of Materials and
Waste Management, Ohio EPA. D'efendant-s did nét call any witnesses. |
I FINDINGS OFFACT |

A. The Origins of ARCO and 1705 Noble Road Properties

Christina Beynon testified as to her relationship with Riley and the formation of ARCO
and 1705 Nobie Road Propérties_. Sometime in 2013, Riley and Beynon met on a blind date and
beg‘an. a relationshjb. In 'April 2014, Riley and Beynon set up two companies, Defendants ARCO
Recyclihg, _Iric. and 1705 Nobel Road Proberties, LLC. Beynon testified that it»was Riley’s idea
to form theA compaﬁies and that he also‘p_erAsuaded her .to cash out a retirement account containing
approximafely $90,000 to fund Riley’é business plan. o

Riley told Beynon that because of his pending or recent divorce; ARCO would need to be



set up in Beynon’s name. Béynon was thereforeA listed as ARCO’s President. ARCO’s bank |
account designated Beynon as fhe account holder. B.eynon also signed the paperwork securing a
line of credit for ARCO for approximatély $SO0,000.000 from the credit union at which .she was
erhployed. |
 Defendants then procec;ded to acquire real estate to establish a construction and

demolition debris facility at 1705 Néble Road, East Clevelaﬁd, Ohio, Cuyahogél Cbunty Pgrcel '
No. 673-01-011 (“Site”). At that timé, the ‘Cityl'of East Cleveland"actually owned the 9.89-acre
parcel in question as part of its Land Revitalization program. (Exhibit»3); Residential hofnes
border the Site’s southern property line on Noble Ro‘ad. Businesses border the Site’s eastern . -
property line on Euclid Avénue. (E)ghibit 2); Stéphen Bopple and Barry Grisez Testimony. |

Riley signed a Statutpry Mortgage as the Managér of 1705 Noble Road Properties.
(Exhibit 6). The City transferred the parc;ei to'defendant 1705 Noble Road Properties by quit-
“claim deed. (Exhibit 5). “1705 Noble Road Properties still holds title to the parcel on which the
Site is located. (Exhibit 3). | | | |

According to the testimony of Beynon and former ARCO erﬁﬁloyee Scott Hinkle, Riley
controlled and managed ARCO’s onsité operations. Riley hired and fired employees and set
employee wages. Riley negotiated Qith vendors for .equipment purchases and purchased
equipment for the Site using Beynon’s name. Riley Ainte‘racted with potential customers, decided
which customers could dispose onsite, and determined the price each customer would pay to
deposit waste onsite. - o |

ARCO’s Operations Plan for Construction & Demolition Debris Recycliﬁg Activities

identifies Riley as the facility’s Operations Manager and designates Riley as ARCO’s emergency

contact and as the person responsible for implementing ARCO’s opefating practices, dust-control




\

measures, and roadway-access protocol. (Exhibit 15).

According to the testimony of Stephen Bopple from the Ohio EPA, when EPA inspectors

| appeared at the Site, they spoke to Riley. Beynon testified that she did not have any knowledge

of ARCO’s disposal operations and would call Riley to meet with the inspectors when they
arrived.

Riley never rece1ved a paycheck or salary from ARCO’s bank account. Riley also did

- not sign any checks for ARCO’s ‘purchases. Riley drew on ARCO’s account using the

company’s debit card and by cashing out ARCO checks made out to Riley’s agent or assistant.
Riley obtained a stamp with Beynon’s signature to sign ARCQ checksi Riley’s agent would then
cash out the checks and give some or all of the cash to Riley. Beynon and Hinkle Testimony.
| Beynon testiﬁed that for tax year 2016, Beynon reported to theUnited States Intemal
Revenue Service that Riley and his agent received .personal income from ARCO of
approa(imately $80,000 and $60,000, respectively.
B.- RCDI’s Disposal Activities at the Site
- Defendant Rlley was the sole owner and/or operator of defendant RCL | (Requests for.
¢

Admlssmn Nos. 3 and 4 deemed admitted). R11ey had authority to enter into contracts on RCI’s

behalf. (Request for Admission No. 5 deemed admitted). RCI contracted with the Cuyahoga

‘County Land Bank to provide demolition services and to haul away and dispose of the resulting

construction and demolition debris. (Requests fer Admission Nos: 7, 8 and 9 deemed admitted).
In the spring of 2014, RCI started depositing debris from its demolition jobs for the Land

Bank .atl 1705 Noble Road,. East Cleveland, Ohio. Beynon testified that RCI deposited its -

construction and demolition debris at the 1705 Noble Road Site on a daily basis. ARCO iseued

disposal tickets to RCI documenting how much debris RCI deposited at the Site. (Exhibit 25).




.Accordi_ng to Beynon, ARCO did not send any invoices to RCI, because ARCO
employees understood that billing RCI would be futile because Riley‘ operated both companies.
RCI stopped depositing debris at the Site sometime in late August 2015 after it was dissolved b};
the Commonwealth of Massachusetts. (EXhibit 9).

C. Accumulation of Debris at the Sjte

Stephen Bopple, from the Ohio EPA, testified’that from June 2015 to the end of July
' ;’2016, the Ohio EPA aed Cuyahoga County Board of Health made at least 24 unannounced oﬂsite
inspections of the Site. (Exhibit 17). Inspectors observed that massive piles of debris, about 30 .
feet high, towered over neighboring residential homles. Inspectoré spoke to Riley on at least 20
of »those visits and discussed with Riley their concerns about Riley’s accumulation of debris.

The Ohio EPA consistently told Riley that he must begin to’ soi‘t, separate, and recycle
material. However, the Ohio EPA inepectors rarely saw material at ARCO being sorted for
recyeling. | |

Because of their concerns about the stockpiling of debris; stening around June 2015, the
Ohio EPA requested that. ARCO submit reports showing how much debris entered aed exited
ARCO on a monthly basis. (Exhibits 18 & 19). |

The Ohio EPA also sent numerous letters to Riley documenting his failure to eofnply
with the laws governing the disposal and recycling of constructions debris. In‘a letter dated June
3, 2016, the Ohio EPA notiﬁed Rile}; that the agency’s review of ARCO’s records from June
2015 to April 2016 showed that ARCO accepted 220,466 cubic yards of construction and
demolition debris. But only 24,511 eubic yards, or 11% ef the materiallbrought onsite, actually
left the Site for recycling or transport to a l;censed disposal facility. (Exhibit 20).

In a letter dated June 20, 2016, the Ohio EPA notified Riley that its inspectors observed



that some of the outgoing material reported to the Ohio EPA—in particular, wood and
cardboard—had not actually left the Site. (Exhibit 21). After the issuance of these notices,
inspéctors noticed no discernible decrease of debris on the Site: Bopple Testimony. |

Stephen Bopple testified that Riley eventually obtained a processing line:, a machine used
to sort recyclable ﬁateﬁals from waste without a reusable pﬁrpose, but the machines were

‘seldom in operation. Riley stated on multiple occasions that fnechaniéal issues prevented
operafion of the sorting equipment.

Inspectors also observed that the debris on Site was compacted and piled to such a height
that made any reusabl.e materials on the bottém of the pile né longer unchanged or retrievable.
Bopple and Grisez Testimony.

Riley did separate ‘some clean hard fill from other debris, but instead of moving the clean
hard fill off-site for an authorized recyclable use, Riley moved the cléan hard fill back on top of
the debris pile to create a roadway. Bopple and Grisez Te’sti_rnony.'

" D. Testimony of Expert Witness Aaron Shear Regarding the Regulation of
Construction and Demolition Debris

+ Aaron Shear, Environmenfal Supervisor of the Construction and Demolition Debris Unit
in Ohio EPA’s Division of Materials and Waste Managéme?t, is a qualified expert witness in the
field of construction and demolition debﬁs, Based on his cuneﬁt position and the two decades of
combined publié and private sector experience in the solid waste 'and construction and
demolition debﬁs 'inldustry in Ohio. |

Aaron Shear testified yegarding the regulation of construction and demolition debris and
solidAwaste.- Construction and demolition debris and solid wéste are regulated by the Ohio EPA'. '
R.C. Chaptcrs 3714 and 3734. Construction debris is material generated during the building of a

physical structure. Demolition debris consists of material that was once a part of a physical

\




structure.A Solid waste is ordinary trash.

Ohio law 'pro‘hi_bits anyone from operatinga construction and demolition debris facility
without first obtaining a li‘cense from the Ohio EPA or the relevant board of health in the district
where the facility operates. R.C. 3714.06(A)(1).

' Facilities .witho'ut a dispesal license cannot hold construction and demolition debris
. , .
indefinitely. A facility holding such debris without a license to dispose must either (1) recycle
the material, (2) reuse the material, or (3) dispose of the material at' a lieensed facility. R.C.
3714.01. |

Aaron Shear testified that accumulated construction and clemolition' debris can create a
hazardous condition. .Decomposing and compacted _clebris are at risk of catching on ﬁret There
are also harmﬁll toxins in these materials that may become airborne or leach into the soil and
Water supply, endangering human health and the environment. When decomposing. eonstruction
and demolition debris is exposed to. the elements, leachate seeps into the ground, which can
contaminate ground and surface water, endangering human health ancl the environment. Non-
decomposing construction- and demolition debris, such as weathered shingles and roofing
material, can also leach contaminants into ground ancl surface water.

| Demolition debris from older houses in northeast Ohie like the ones that Riley
demolished for the Cuyahoga County Land Bank are llkely to contain years of accumulated
industrial soot, lead paint, lumber treated " with arsenic, asbestos ﬂame retardants and
carcinogenic agents found in insecticides and herbicides. Shear Testimony.

Riley did not obtain a construction and demolition debris or solid waste landfill license at

any point during ARCO’s operations. Shear, Bopple, and Grisez Testimony.

‘To obtain ‘a construction and demolition debris landfill license, the owner or operator




must corriply with various landfill design requirements aﬁd submit a déiailed .siFe characterizat'iAonA
reﬁort that addresseé, "among‘ot‘her things, soil liner requireinents, gréund water monit‘oring, and
supporting Hydrological inforrvnation, See Ohio Adm. Cocie 3745-4(50#_07, 3745-400-09, 3745-
400-10; Shear Testimony. - According to Aaréﬁ Shear, the total initial costs for a small landfill,
not exceeding five acres in size, range from $320,600 to $420,000, wifh the costs varying
depending on local  geological, hydrogeological, and soil conditions. : The opefator of a new
landfill could spend as much as $500,000- before it can accept its first load of construction and
demolition debris fér disposal.

Aaron Shear testified that éonstruction and demolition debris was -illegally disposed at '

1705 Nobhle Roéd, East Clevelgnd, tho becéuse it was placed somewhere other than é licensed
disposal facility, its placement was not terﬁporary, the debris was compacted and‘piled to the
point that it was not. retrie\{able, and the debris héd decpmp\osed and therefore had sv.’lbstantiallyl
chéngéd.

According to the testimony of Stephen deple and Christina Beyﬁon, Riley presented
himself to the public aﬁd regulators as a recyclgr of cohs@étion md,déﬁolitioﬁ debﬁs. (Exhibit
~15). To recycle constructi’onA and demolition debris, a facility must separate and sort the debris
based on material type. _Riley did not, howevef, sort or procesé most of th"é ‘m_aterials‘ on Site for
reéycling. Shear Testimony; BOpple‘Testimc')ny.

E. Riley’s Removal from the Site

. Beynon testified that in 2016 she sought a protective order againét Riley because of an
escalation in Riley’s aggressive and threaténing behavic_)r fowards her and her children.. On

- August 2, 2016, the Summit County Domestic Relations Court issued a civil protection order

- prohibiting Riley from, among othef things, coming within 500 feet of Beynbh and her children _




and frpm entering or intérfering withlBeynon’s residence or place of employment. (Exhibit 26j. '
The order effectively banned Riley from the Site.

A few weeks after Riley waé barred from the Site, Riley’s attorney sent a letter to the
aﬁorﬁeys representing ARCO, 1705 Noble Road Propeniés, and other related entities. (Exﬁibit.
27). The letter stated that Riley claimed a 50% member/shareholder in six entities, inciuding
ARCO and 1705 Noble Road Propeﬂies, and that Riley'oppoéed the séle or tran’éfer of these
entities to any third parties. Id. | |

Beynon testified that after she obtained the protective‘ order shelwas responsible for the
Site until its closure in January 2017. ARCO continued'io accept debris aﬁer. Riley left. The
amount of debris that ARCO took in from August 2016 to .Decer'nber 2016 amoupted to 74,924
cubic yar(is—only 22% of the"344,031 cubic yards of debris that ARCO accumulated‘from June
2015 to December 2616. Bopple Testimony; (Exhibit 19). |

F The EPA’s Closure Order, énd Clean-up Efforts

By the end of 'December 2016, ARCO had accumulated approximately 344,031 cubic
. yar&s of debris. A('Exhibit 19).. On January 13, 2017 The Ohio EPA and the Cuyahoga County
Board of Health conducted an omnsite inspection and determined that the amount of debris had
continued to increase. (Exhibit 22); Bopple Testimony. |

Onl anuarf 17, 2017, the Ohio EPA issued administ;ative ordérs, known as Director’s
Final Findiﬁgs and O;ders (or :Director’s Orders), -against ARCO. '(Exhibit 23); Bopple
Testimony. The Director’s Ordérs found that ARCO illegélly disposed of construction debris
and ordered that ARCO immediately cease accéptance of coﬁstmction debris-and .disposé of all
material onsite. Id. At the time of the Director’s Orders, the debris pile reached a height of

approximately 50 feet and measured about 600 feet long and 500 feet wide. Id. According to .

10




Beynon’s testimony, ARCO closed its doors without removing andAlawfull-y.disposing 6f the
construction debris onsite.

In 2017, Cuyahoga County Board of ‘Héalth held an evidentiary hearing and conciuded
that the failure to rerﬁoVe materials off-site for recycling or for disposal'at a licensed disposal
facility ‘create‘dj a nuisance in violation of Ohio law. |

On June 2, 20.17, the Ohio EPA and the Board of Health éntered into an agreement

stating that the Board would administer clean-up of the Site while the State would fund it. -

_(Exhibit 30); Grisez Testimony.

On June 27, 2017, the Ohio EPA and Defendants ARCO, Beynon, and 1705 Noble Road
entered into a preliminary consent order, which gave the Ohio EPA and the Board of Health full
access to the Site for the purposes of debris removal and air monitoring operations, and to.repay '

the State for all funds expended for clean-up of the Site.

Bafry Grisez, Supervisor with the Cuyahoga Cbunty Board of Health testified regarding
’

_ the clean-up efforts. The clean-up occurred in multiple phaéeé starting on or about July 21, 2017

and ending in March 2018. The first phase involved the removal, &aﬁspoﬁ, and processing of

approximately 82,000 cubic yards of hard fill material.. The second phase of the clean-up

involved the removal of the femaining'148,000 cubic yafds of debris. (Exhibit 31).

Bérry Grisez testified that sometin'le'during the clean-up in mid-October 2017, onsite .
pérsonnel from the Ohio EPA and the Boardlof Health observed smoldering flames in the debris
pile and alerted the local fire depal;tlnent. Given their limited resources, the East Cleveland Firé
Department could not watvch' or completely eXtingﬁish the fire but ingtead provided a hdse to
keep water flowing onto the sr{noldering pile at all times. | |

For several days, the Ohio EPA and the Board of Health deployed employees to watch

1



the Site at all hours and to keep the debris pile wet. On or about October 30, 2017, a large fire
erupted on the north east comervof the Site. The flamés réached a height of approximately six to
eight feet and spread across a distance of approximately 20-36 feet. Grisez Testirhony.
’ More than a dozen local ﬁre departnients were deployed to coInbat t};e fire. Euclid
Avenue was closed to traffic because of the hazards resulting from smoke and became the
emergency response center. The smoke was thick, smelled like bul;ning plastic, and could be
smelled fniles away. Grisez Testimony.

Despite efforts to CONSEIVE TESOUrces, emefgency personnel used approximately 13
million gallons of water over the co_urse of a ‘week. The fire burned for a week and was finally -
extinguished sometime iﬁ early November. Grisez Testimony.

- Concurrent with these efforts to extinguish the fire, the eontr‘acters hired by the Board of
Health continued to remove construction and demolitiovn debris from the Site. Beeause the pile
began to smolder again, to protect public hea.l.th and the en{/irenment the Board had to expedite
- removal of material from tﬁe Site all day and night to prevent the furthef spread of fire. Gr\isei

Testimony. |

Tf;e‘cost of expedited removal of debris from the ARCO site skyrocketed from $25.95 to
$37 per ton. (Exhibit 34). Because of the October ‘201:7 fire, the ﬁnal cost of removal increased |
to $9,143,860.47. (Exhibit 35). |

Barry Grisez further testified that the final eost of debris removal does not include other
various costs to combat the- fire, includi,n‘é but not limited to: the millions of gallons of water
used to extinguish the fire or the hundreds of hours of l'abor exeended by employees of the 6hio
EPA, the Board of Health, and numerous local and federal agencies to mitigéte the hanne |

resulting from the fire.
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Aaron Shear, thg: State’s expert witnéss testiﬁegi that the Ohio EPA’S Division of
- Materials and Wastc; Managefnent paid $82,013.18 in payroll costs for thg: ARCO clean up for
fiscal years 2017 and 2018. That amount did not include édditional payroll costs incurred by the

Ohio EPA’s Divisions of Emergency Responsé and Air Pollut'ion Control after Novémber 2017.
IIL CONCLUSIQNS OF LAW |

A. Liability for Violations of R.C. Chapter 3714

The Ohio General Assembly enacted RC Chapter 3714 as compreheﬁsive legislation
désigned to regulate construction and demolition debris facilities. Revised Code 3714.13
prohibits any person from violating any section of R.C. Chapter 3714, or any rule or order
adopted ﬁnder RC Chapter 3714

Ohio’s environmental protection laws, including R.C. Chapter'l 3714, are strict liability
offenses designed to protect public welfare. State ex rel. Petro v. Mercomp, Inc., 167 Ohio -
App.3d 64, 2006-Ohio-2729, 853 N.E.2d 1193, § 39-42 (8th Dist.). Regardlesé of intent, each
‘defendant is liable for environmental law‘violations. . |

Joint and several liability may be imposed on co-owners of properties or facility co-

Y

.operators for environmental violations. State ex rel. D_eWihe v, C&D Dispésal Techs., I,LC,
2016-Ohio-5_573, 69 N.E.3d 1163 (7th Diét.). | |

B. Individuéll Liability for Environmental Violations

R.C. 3714.13 imﬁoses liability on any “person,” which includes ‘;the state, any political
subdivision of the state or other state or i;)cal Body, the United étates and any agency of
instrumenta_lity théreof, and any legal entity or organization defined as- a person under

section 1.59 of the Revised Code.” R.C. 3_714.0\1. A “person” includes “an individual * * *”

R.C. 1.59(C).




An individual who “k;;ew of the violaﬁon or bropdsed violation, was authorized t(_)‘
prevent -it, but failed to preve;lt it” can be held persénally liable for violations of ,Ohi'o”s_
 environmental laws. State ex rel.’ Cordray v. Evergrgen Land D‘e'v.; Lfd., 7th Dist. Mahoning
Nos. 15 MA 0115 & 15 I\/EA 01i6,' 2016-Ohio-7038, 4 19, 25-33.

The personal baﬂicipation theory of liability is djsiinci from piércing the corporéée veil.
Evergreen. 'at 9 17. ° Under the theory qf piercing the corborate \}eii, corporate officers afe
generally not held pérsonally liable for acts of the corpo?atiori merely by reason of their 'ofﬁcial
relationship to the corporation. Id. at 9 15. This protection does not extend, however, to the -
pe_rsonal acts an(i omissions of the corporate officer. d.

“[PJersonal 'liability may be impoéed on [a] corporate officer, agent, or employee”
. through evidence pf individual participation in violations of law, without regard to one’s status
as a corporate officer. State. ex rel. De Wine'v. Deer Laké Mobile Park, Inc., 2015-Ohio-1060, 29

N.E.3d 35, 957, 60 (11th Dist.).

C. Count One: Operating an Unlicensed Construction and Demolitidn Debris
Facility ' '

' OhiOIRevised Code Secﬁon 3714.06(A) prohibits a per.son from operating or méin_taining
a construction and demolition debri:s facility or processing facility without first obtaining a
license from the Ohio EPA or the applicabie board of heai'th in which the faciﬁty 1S locatéd.
“Facility” meané “aﬁy site, location, tract of land, installation, or building used fo; the
disposal of construction and demolition debﬁg.” ‘R.C.3714.01 (emphasis ad_ded).' h o
“Disp(‘)sal”‘means “the dischafge, deposit; injection, dumpjng, spilling, leaking, emitting,
or plécing of ansl construction and demolition debris into or on any land or ground.or surface -
water or into the air, except if the disposition or plaéement coﬁstitutes stéfage.” R.C. 3714.01.

N .
The evidence establishes that Defendant Riley established, operated, or maintained
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" ARCO as a construction and demolition debris facility in. violation (_)f R.C. 3714.06(A) for 771
days from-June 24, '2014, as alleged in Couﬁt,One of the Complaint, to August 2, 2016, the last
~ date of Riley’s opération of the facility. |

Riley'di(Al not obtain a construction debris disposal facility license or a solid waste
disposal facility license at any point during his operation of the Site at 1705 Noble Road.

D. Count Two: Illegal DiSpogal of Construction and Demolition Debris

Ohio Revi'sed'Code Sections 3714.13(A) and (B) prohibits the violation of any section of
R.C. Chapte; 3714 or any rule adopted under R.C. Chapter 3714. R.C. 3714.13(A) and (B).
| Ohio Adm. Code 3745-400-04(B) stétes that no person shall conduct or allow the. illegal
disposal 6f construction and demdlition debris. “Illegal disposal” means the disposal of
~ construction and demolition debris at any place other than a construction ahd demolition debrjs
_landﬁll operated in accordance with Chapter 3714 of thé Reyised Code and Chapters 3745-400
and 3745-37 of the ‘Adr'ninistrative Cdde or a solid waste landfill licensed and operated in
accordance with Chapfeys 3745-27 and 3745-37 of the Administrative Code. Ohio Adm. Code
3745-400-01(1)(1). |

R.C. Chapter 3714 makes a disﬁnctiqn between the onsite “disposal” and “stofage” of
constfuction and démolition debris.- . |

In order to fall under the definition for permfssjble “storage” of material, 'construction and
demolition debris must meet all of three conditions: (1) its plécement must be femporary, (2) the
rhatérial must be retrievable, and (3) the material must be sﬁbstantially unchanged. R.C.
3714.01. If construction and demolition debris is placed some;zvhgre other than a licensed facility
“and does not meet these three conditions, it is considéred illegal disposal. 'R.C-. 3714.06(A)(1);

Ohio Adm. Code 3745-400-01(T)(1).



The evidence estél;lisﬁes that Riley engaged in illeg:gl dispbsal at the Site of constructioﬁ
énd démolition debrié, as defined in Ohio Adm. Code 3745-400-01(1)(1). Riley engaged in
1llegal disposal at the Site for 1 ,368 days from June 24, 2014 as alleged in Count Two of the
Amended Complaint, untll March 23, 2018, the date the Ohio EPA completed its removal of the .
debris on Site. |

On January 8, 2020, this court granted the State’s Motion for Default_ bn RCI’s liability
for Count Two of the Amendéd Corﬁplai;lt. With respect to RCI, the only issue before the court
ié the' imposition of a civii penalty Tesulting from its illegal disposal of construction and
derﬁolition debris.

E. Riley’s Illegal Disposal of Debris at ARCO

J
s

Riley began operations at the 1705 Noble Road Site starting in the spring of 2014 when
he began to deposit debris from the homes he demolished for the Cuyahoga County Land Bank
through his company, RCL.

The evidence establishes that: (1) Riley’s placement of the debris at the Site was not

temporary, (2) the material on Sité was not retrievable, and (3) the material on Site was not

substantially unchanged.
| The Ohio EPA’s review of ARCO’s records from June 2015°to Apr11 2016 showed that
ARCO accepted 220,466 cublc yards of construction and dembolition debris.. Only 24,511 cubic
yards, or 11% of the material brought onsite, actually left the Site for recycling or transport to a
licensed disposal facility. (Exhibit 20); Bopple Testimony.
~.Ins"peciors obéerved that some of the oqtgoing material reported to the Ohio EPA—in
particular, wood and cardboard—héd not actuaily left the Site. (Exhibit .21). Inspectors

observed that the debris was compacted and piled to such a height that made ahy reusable
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materials on the bottom of the pile no longer unchanged or retrievable. Bopple and Grisez
Testimony.

_Instead of moving the clean hard fill off-sitelfor an authbrized recyclable usé, Riley
mo;/ed the clean hard fill back on top of the debris biie to create a roadway. As truéks and heavy
equiﬁment drove on the clean ha_rd fill, it bc;came compacted and was no longer unchanged and
rgtrieVable for reuse or regycling. Bopple and Grisez Testimony. |

By pﬁing cleén hgrd fill on the stationary and growing unprocgsséd debris pile, Riley was
clearly not operating as a recycling facility and was -engaging in the unlawful disposal of
construction debris. Shear, Bopple, and Grisez Testimony.

By the end of December 2016, -ARCO had accumulated approximately 344,031 cubic
yards of debris. (Exhibit 19).4 After Riley leﬁ, the amount-of debris that ARCO too_kkin from -
Aligust 2016 to December 2016 amounted to 74,924 cubi/c yards—'only 22% of ARCO’s total
accumulation of debris from June 2015 December 2016.- Id.; Bopple Testimony. During Riley’s
_ operatioﬁ and management of ARCO until August 2, 2016, Riley directly pal;ticipated in the
_ disboéal of 78% of thé total 344,031 cubic yards of debri§ oﬁ site. 1d. |
| F. Riley’s Individual Liability as ‘ARCO’s Operator and Maﬁager

Riley is individually liable for the violaﬁons alleged in the State’s Amended Complaint
for operating and maintair;ing an unlicensed construction debribs and demolition facility (Couﬁt
‘One) and for illegal disl;osal of construction and demplition debris (Count Two).

The evidence establishes that Riley held himself out as the person primarily responsible -
- for ARCO’s managerial and operationél decisions. Although Beyhon is designated on‘paper.as
the president of ARCO, Riley consistently.acted as’ ARCO’s operatof and maﬂaggr. Beynon,

Bopple, and Hinkle Testimony. Riley therefore éannot disavow responsibility for ARCO’s
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operations after claiming and exercising an ownership interest in ARCO and 'the'entity that owns
the land on which ARCO operated.
| Although Riley was remox}ed from the Site as of August 2, 2016; he is liable for

accumuiating hundreds' of thousands of cubic yards of cons&uction and demolition deBris WMIe
“he operated the ARCO Site. See Evergreen, 2016-Oﬁi0-703'8, at 9 34-35 (impqsing joint and
several liability  on supervisor fbr his participationi in environmental violations before he was
replaced). |

Riley, as the manager and opefétor .of ARCO, is individually liable f9r ill(_agal disposal of
consiructiondebris at the Site becausé hé “knew of the violation or proposed‘.violation, was
authorized to prevent it, but failed to prevent it.” Evergreen, at § 19. The evidence establishes
~ that Riley not only knew of these violations but actually deposited debris on the Site through RCI A
and his own operation of ARCO. The evidence also eétablisheé that Riley “failed to éonect
known violations even though he possessed the authoﬁty td do so.” Sugar, 26167Ohi0¥884, 60
N.E.3d 735 at 1].41.' |

G Public Nuisance and Restitution 6f Ciean-Up Costs (Count 'F0|'1r)

"The evidence also establishes that Defendants .Riley and RCI created the conditions \that
caused a public nuisance, as alleged in Count Four of the Amended Complaint. |

While opergting the ARCO facility, Riley aécepted hupdreds of tﬁousands of cubic yard‘s
6f .construc.tion and demolition debris. (Exhibit 19). RCI deposited its construction and
Ademolition debris at tﬁe-Site ona daily basis. An aerial survey provided by the Ohio Depaﬁrﬁent
. of T'ranspbrtation es!timated the‘total volume of debris as 229,739 cubic yards. Stated anéther
way, t.he amount of debris would fill ﬁp an er_1tire football field, 10 stories high. (Exhibit 29);

Grisez Testimony.
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’

‘) When s;anding on top of thé pile, inspectors were so high up that they could look down .
on the two-story houses that surrounded the ASite. Inspectors 'had stability and safety concerns
with the sheer slopes on the sides of the debris pile. Id -

Residents Iiving in homes near the Site were forced to endure loud noises, dust, odbrs, a
large unsightly dump pile, and the constant fhreat bf environmental hazards. Shear, Boppie, and
Grisez Testimony. | |

-Riley and RCI’s illegal di_sposal afxd failure to remove the debris createa the conditions
thét caused a fire to erupt ét the Site in O;:tober 2017. .’I:\he fire 1asted for a week and required the
response of more than a dozen locai fire departments to extinguish.

The State spent $9,143,860.47 to remove and dispose of over 300,.000 cubic y'ards_o'f
construction and demolition debris at the Site. (Exhibit 35); Grisez Testimony. |

Defendant Ri‘ley caﬁsedl and controlled -the -environmental violations at tﬁe Site.
Defendant RCI contributed to the énvironmental violations at the Site through its illegal dumping
of construction and demolition debris.. The eviden'ce est‘ablisheg that Defendants Riley and RCI
operated as one entity. RCI and Riley are therefore jointly and severally liable for fhe
$9,143,860.47 cost of the Site clean-up.

H. Civil Penalty Against Defendants Riley and RCI

This Court may impose a penalty of not more than $10,000 per day for each violatior_l of
R.C. Chapter 3714, a rule adopted under'it, or.an.order iséued under it. R.C. 3714.1 1(B).

| Defendant Riley is liablé for civil penalties resulting from his unliqénsed operation of a
construction and d’eﬁlolition debris facility in vi'olation of R.C. 3714.06(A), 'aé alleged in Count -

One of the Amended Complaint.

Defendant Riley is also liable for civil penalties résulting from his illegal disposal of




construction and dernolition,debris in violation of R.C. 3714.13(A> and (B) and.Ohio Adm.Code
" 3745-400-04(B), as alleged in Count Two ot the Amended Complaint.

Defendant RCI is liable. for civil penalties resulting from its illegal disposal of
construction and demolitiondebris in violation of R;C. 3714.13(A) and (B) and Ohio Adm.Code
3745-400-04(B), as alleged in Count Two of the Amended Compla1nt | |

. Because of the mandatory nature of civil penalties  under R.C. Chapter 3714, a trial
.court’s discretion lies in determining how much civil penalty is imposed and not whether to
impose a civil penalty. See State of Ohio v. Tri-State Group, Inc., 7th Dist. Belmont No. 03-BE- -
61, 2004-Ohio-4441 4 103. A trial court has broad diseretion to determine the amount of that
penalty. Id,, citing State ex rel.‘ Brown v. Dayton Malleable; 1 Ohio St. 3d 151,157,438 N.E. 2d. .
120 (1982). | |

Deterrence is the primary purpose of assessing a civil penalty against a violator of
environmental laws State ex rel. Celebrezze v. Thermal-Tron, 71 Ohio App 3d 11, 592 N.E.2d
912 (8th Dist. 1992) A civil penalty must be large enough to hurt the offender. State of Ohio v.

Meadowlake Corp., 5th Dist. Stark No. 2006 CA 00252, 2007-Ohio-6798, 9§ 51. The amount of
| the penalty must also “be greater than abatement or compliance costs.” Dayton Malleab‘le,. Inc.,
1 Ohio St.3d 151, 157 (1982) (emphasis _inoriginal) (citation omitted). '

| In assessing civil penalties, courts may use their informed discretion to impose a civil
penalty to: 1) redress the harm or risk of harm posed to public health or the environment by the .
violations at issue; 2) rernove the economic benefit gained by the s/iolations; 35 penalize the level
of recalcitrance, defiance or indifference demonstrated by the violator of the law; and 4) address

the extraordinary costs incurred by the State of Ohio. State ex rel. Brown v. -Dayton Malleable,

Inc., 2d Dist. Montgomery No. 6722, 1981 Ohio App. LEXIS 12103, *8 (Apr. 21, 1981),




affirmed in part, reversed in part on other grounds, 1 Ohio St.3d 151, 158, 438 N.E.2d 120
(1982); upheld _i/n/ State ex rel. Ohio'Att(;rn.ey Genercﬂ v..Shelly Holding Co., 135 Ohio St.3d 65,
71, 2012-Ohio-5700, 984 N.E.Zd 956. |

| a.' Risk ‘of harm to puhhc health and. the environment

With regard to the first civil penalty facter, the risk of harm to public health and the
environment, it is clear that “[t]here is no requirement of proofof actual harm.” Thermal-Tron at
20. | This merkes sense, given that “oftentimes . . . the actual jdarhage cannot be preci_sely

| ascertained or is incapable of measurement.” Dayton Malleablev, 198‘1 Ohio App: LEXIS 12103,
at 13-14. | | |

. The actions of Defenaants Riley and RCI caused an extreme risk of harm, both severe
and irnminent; to the ﬁublic and to the envirohment. _ leey and RCI’s accumulation of
eonstrrletion and demol‘itipn debris created a severe and immihent risk of hanrlful toxins and
carcinogenic agents — such as ars'enic;‘.lead, DDT and asbestos — 1eaching into' the ground and
'surface water. Shear Testimohy.

Riley and RCI’s 1llegal dumpmg and failure to remeve the debris created the condmons -
that caused a fire to erupt at the Site in October 2017. The fire lasted for days and required the
response.of more than a dozen local fire departments to extinguish. * Shear, Bopple, and Grisez
Testimony. |

All of this iilegal disposal -eccurred in a residentral neighhorhoed where the massive.
debris piles towered above the two-story homes in the Easr Cleveland neighhorheod where the
Site was located. | |

: b. Economic benefit from'vielationé of law .

The evidence at trial established that Riley. gained a substantial economic benefit by
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avoiding the costs normally incurred by the operator or owner of a legitimate construction and
demolition debris landfill. Riley gained an additional economic benefit by avoiding the costs of
removing debris from the site, transporting the debris to a properly licensed landfill, and the fees
for lawful disposal at a llcensed landﬁll

Riley, as RCI, also avoided costs by us1ngs the Slte—located on a parcel of land that he
controlled—to dispose of debris from RCI’s demolition erk for the Cuyahoga County Land
Bank. Riley, as RCI, avoided the disposal fees that other law-abiding demolitioncompanies
would have paid to a properly licensed disposal facility. |

¢. Recalcitrance, indifference, and defiance

Riley’s blatant recalcitrance warrants the imposition of the maximum statutory penalty.
| Desnite nrultiple enforcement efforts from the Ohio EPA,.Riley continued to defy Ohio law at
every step of the way from his steady involvement with the local Board of Health to state-level
regulators at Ohio EPA. He ignored the Ohio lEPA’s good-faith efforts to offer guidance and
demonstrated no interest in operat1ng a leg1t1mate recycling facﬂlty Riley’s deliberate
indifference to the law diminished the quality of life for his East Cleveland nelghbors and
jeopardized their health and well-being. |

Riley knowingly and personally deposited‘vyell over 200, OOO eubic yards of waste in
res1dent1al East Cleveland neighborhood while profiting “and thwartmg all regulatory
: enforcement Riley’s open recalcitrance and callous disregard for the publlc health and the
environment weigh in favor of i 1mpos1ng the maxlmnm civil penalty.

d. Extraordinary enforcement costs .

The State has incurred substantial extraordinary costs in its attempts to bring Riley into

compliance with R.C. Chapter 3714.. The Ohio EPA spent substantial time and resources




collecting, re\}iewing, and examining ARCO’s‘monthly data for incoming and outgoing d.ebrisA
and issuing numeroﬁs notices documenting Riley’é continued .illegal disposal of debris. Shéar
and Bopple Téstiniony. |

The final cost of debris removal—amounting to $9,143,86d.47—d§es ﬂot include other
various costs to combat the fire, i;lcluding but not limited to: the millions of gallons of water
used to ex’tinguiéh ’l(he fire, or the hundreds of hours of labor éxpénded by -employees of the Ohio

EPA, the Board of Health, and numerous local and federal agencies to mitigate the resulting

harms.

The State also expended significant resour.ces through the litigation efforts of the.Ohio
Attorney General’s Ofﬁcel:,l including But n.o-t.limited to, initiating these civil proceedings for
injunctive and any Aother' necessary relief against Riley and the other Defendants, ‘prodﬁcing
thousands of pages of discovery to Riley and the other Defendants; filing vériouS motions in -
response to Riley’s non-compliance with the State’s discovery requests, and expending hundreds

of hours for trial preparation. Altogether, the State’s time and resources have been -

- extraordinary.

I. Civil Penalty

When imposing a (;ivil penalty for envirénmental violations, the proper éta‘rting point is
the statutory maximum, and any ‘d(’)wnward adjustments made only based upoh‘the evidence’
introduced at trial. AState of Ohio v. Midwest Paving and Materials Co. (Cuyahoga Cty. 2012),'
No. CV 10 723796, Findings of Fact and Conclusions of Law of May 25, 2012 (cmng United
States v. Midwest Suspension and Brake, 824 Supp. 713, 735 (E. D Mich. 1993), affirmed 49

F.3d 1197 (6th Cir. 1995). Here, there are no rﬁitigating factors to justify any' such downward

adjustment.
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To detemiﬁe the number of days a violation ex'ists for calculating the amount of civil
p‘enaltvy' to assess, a pérson continues to be in violation .of an envjfonmental law until he can
demonstrate compliance. Shelly Holding, 135 Ohio St.3d 65, 2012-Ohio-5700, 984 N.E.2d 996,-
atq 24,133. Riley never demonstrated compliance. | |

a. Riley’s civil penalty for unlicensed operation of construction and
demolition debris facility :

Riley operated an unlicensed construction and demolition debris facility for 771 days
from June 24, 2014, as alleged in Count One of the Complaint, to August 2, 2016, the last date of
Riley’s operation of the facility. |

For the violation alleged in Count One of the Complaint, Riley has incurred a maximum

statutory penalty of $7,710,000. See table below.

Count One A | Statute or rule Days of Statutory Statutory max
violated violation max per day | civil penalty
Riley - Operating R.C.3714.06(A) | 771 days $10,000 $7,710,000

unlicensed construction &
demolition debris facility

b. Riley & RCDI’s civil penalty for illegal disposal construction and
demolition debris - '

Riley and RCI continued to bé in violation of the laws prohibiting illegal disposal of
construction aﬁd demolition debris until they demonstrated compliance by removing'the debris
from the Site. Shelly Holding at 9 24, 33. |

| \Construing Riley and RCI’s violations as ending the last date ‘of their illegal disposal
activitiﬂés would “drain the inc;entive out of the civil-penalty scheme” by all_owing.violatorS to
dispose of large .'quantities of debris for a short period of time and inéur a minimal penalty as

simply a cost of doing business. State ex rel. Ohio Attorney Geﬁeral v. Shelly Holding Co., 191
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Ohio App.3d 421, ,2010-Ohio-6526; 946 N.E.2d 295, 9 66 (10th Dist.).
| Riley and RCI illegaliy disposed of construction and demolition'debris at the ARCO Site
for 1,368 days from June 24, 2014, as alleged in Count Two of the Amended Complaint, until
Maich 23, 2018, the date the Ohio EPA icompleted its femoval of the debris on Site. |
For the violation alleged in Count Two of the Amended .Complaint, Riley and RCI' has

~ each incurred a maximum statutory penalty of $13,680,000. See table below. -

Count Two = Statute or rule Days of Statutory | Statutory max
‘ ' .violated - | violation 'max per day | civil penalty

‘Riley - Illegal disposal | R.C. 3714.13(A) | 1368 days $10,000 - $13,680,000
of construction debris & (B); Ohio : ‘
Adm. Code 3745-

400-04(B)
RCI - Illegal disposal of | R.C.3714.13(A) | 1368 days $10,000 $13,680,000.
construction debris | & (B); Ohio : S
‘ Adm. Code 3745-
400-04(B)

"The evidence established that R.iley and ‘RCI operafed ae one entify(. For their illegal
disposal of construction and demolition debris, the ceuft imposes the statutory maximum civil
penalty of $13,680,000, imposed jeintly and severally, on Riley and-lRCI.

The imposed civil penalties against Riley and RCI reﬂect the extreme risk of harm to
‘pnblic health and the environment, their blatant recalcitrance to the law, the enormous economic
beneﬁt they enjoyed from vi:)lating the law, and the - State’s substantial extraordinary
enforcement costs in this case. |

A party who has violated environmental laws bears the burden of showing a civil penalty

would be ruinous or otherwise disabling. Staté of Ohio v. Meadowlake Corp., 5th Dist. Stark No.

2006 CA 00252, 2007-Ohio-6798, q 66. Here, the court excluded defendants Riley and RCI -
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from presenting any evidence on their inability td pay a civil penalty because of their failure to
provide the fequested doqumentation during discovery. Defe;ldants therefore cannot pfesent any
evidence that the State’s regommended civil penal’_cy would be ruinoué or otherwise disabling.
IV. JUDGMENT ENTRY"

WHEREFORE, the Court ORDERS the following;

1.  Defendants Riley and RCI are ordered and permanently enjoined to comply fully

, - with R.C. Chapter 3714 and the rules promulgated thereunder, including, but not limited to, the

provisions of Ohio Adm. Code Chapter 3745-400. -
2. Defendants Riley and RCI are ordered immediately and perpétually' to cease

operating in the solid waste and constructidn and demolition debris industries regulated under

~ R.C. Chapter 3714, R.C. Chapter 3734, Ohio Adm. Code Chapter 3745-27, and Ohio Adm. Code

Chapter 3745-400. Prohibited operations include, but Are not Iirﬁited to: owning, establishing,
operating, controlling, or managing a coﬁstrucﬁon-and' demolition debris recyciing facility,
construction and demolition debris disposal facility, solid waste transfer facility, or solid waste
disposal facility. | |
3. Defendants Riley and RCI are jointly and severally liable for the $9,143;860.47

cost of the Site clean-up, du.e~30'.days after date of this entry. |

4 The Cgurt orders Defendant Riley to pay a civil penalty of $7,710,000 fof,Count
One. | | | o |

5. The Court orders Defendants-Riley and RCI to pay a civil penalty of $13,680,000

 for Count Two, to be paid jointly and severally.

6. * The Court orders Defendant Riley to pay $21,390,000 and Defendant RCI to pay .

$13,680,000 for their respective civil penalties, due 30 days after date of this entry.
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7. Defendants Riley and RCI shall ﬁlake payment by delivéring to Sandra Finan,

\

"Paralegal,' or ‘he'r successor, Office of the Attormey General, 30 E. Broad St., 25tthloor,

Columbus, Ohio 43215, a cgrtiﬁed check or checks for the appropriate ambount, payable to the

@

order of “Treasurer, State of Ohio.”

IT IS SO ORDERED. ‘.

& [39 /abéx |

DATE o JUDGE SHANNON GALLAGHER
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